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ISSUE PRESENTED 


In the opinion of Appeliant, the following issue is presented for 


consideration by this Court: 


Whether the Trial Court erred in the exercise of its discretion in 
allowing the Prosecutor to impeach Defendant with a 1965 petit larceny 
conviction, where Defendant, in a weak evidenciary case, was required 
to take the stand because of the inference of guilt based upon unexplained 
possession of "recently stolen property", such impeachment unduly 


prejudicing Defendant. (Tr. 101, 102 and 188) 


The instant case has not been before this Court at any previous time. 
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STATEMENT OF THE CASE ie 
Appellant was arrested on June 26, 1967, for two traffic violations and 
Unauthorized Use of a Motor Vehicle. An Indictment was filed for violation 
of Title 22, District of Columbia Code, Section 2204 on August 22. On 


August 25, Appellant filed an Affidavit of Forma Pauperis and Financial Status 


and was allowed to proceed without prepayment of costs. Appellant was 


arraigned on September 1 and thereupon entered a plea of Not Guilty to the 


Indictment. Appellant was convicted after a trial on November 29 and 30 


and December 4, by a jury, Judge Joseph C. Waddy presiding, and sentenced 


on March 1, 1968 to serve 9 to 27 months in jail. On March 11,' Judge Waddy 


issued an Crder granting Appellant Leave to Appeal without prepayment of 
costs and the undersigned counsel was appointed by the United States Court 
of Appeais for the District of Columbia Circuit. 

The Government's evidence adduced at trial consisted solely of the 
testimony of the car's owner, an employee of the bailee automobile repair 
agency, the arresting officer and two gentlemen whose testimony was of 
doubtful significance. The Government offered no direct or circumstantial 
evidence, but relies solely upon the inference of possession of ‘recently 
stolen property and impeachment of Appellant's required testimony upon 


his prior petit larceny conviction. 


Government's Direct Case 
eet 


Mrs. Josephine J. Thomas, owner of a 1965 purple Pontiac conver- 
tible (Tr. 18) had her automobile taken to Jack Blank Pontiac by her husband 
for repairs in early June of 1967 (Tr. 19, 23 and 24), Mrs, Thomas did not 
know Appellant, had not given her permission to use her car, and had no 
independent knowledge of any theft. 

Mr. Robert Bryant, service advisor at Jack Blank Pontiac, testified 
that Mrs. Thomas' car came into their custody in June 1967 for inspection, 
repair and maintenance overhaul (Tr, 26, 27). The car was parked ona 
company lot when not being worked on (Tr. 25-27). Admittedly, there were 
at least 65 persons who had access to this lot and the cars, all of whom 


knew that the keys were kept over the visor (Tr. 32) and any one of whom 
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could have taken the car at any time (Tr. 33). The lots were enclosed by 2 
strong 14-foot high chain link fence which is locked from 6 p.m. until 7 a.m. 
and during June of 1967 there was no report of a broken lock (Tr, 32, 33, 35 
and 39). | 
Metropolitan Police Cfficer Donald J. Bartel, the arresting officer, 
testified that at about 9:40 p.m. on June 26, 1967, he was patrolling in marked 
cruiser No. 651 with his canine partner. He was on Euclid Street, N.W. 
heading West, approaching the intersection at 16th Street (Tr. 49) when he 
observed a vehicle going North on 16th Street run a red light at Euclid Street 
(Tr. 50). The Officer turned right and pulled alongside the vehicle which 
contained Appellant behind the wheel and two young ladies in the front seat 
(Tr. 50). The Officer motioned the car to the curb and asked Defendant 
for his driver's license and registration. When Defendant could/not produce 
the requested documents the Cfficer placed him under arrest and via police 
radio checked to see if the car was stolen (Tr. 56). The two ladies in the car 
were allowed to leave without giving their names or addresses to the Officer 


(Tr. 51-52 and 59). 


Leon Carter, an employee of the Federal Records Center (Tr. 61) 


testified that in June of 1967 he took his car to an Amoco Gasoline Station at 


Second and M. Streets, S.E., for repair and later learned that his license 


plates No. 306-359 were missing (Tr. 67)2/ 


17 It seems that these plates were on the vehicle in question on the night 


Appellant was arrested (Tr. 52) but no connection is alleged or proven 
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Defendant's Case 

Robert S. Quilles, age 23, testified on his own behalf that he first 
saw the car in issue on a Tuesday, six days before he was arrested (Tr. 112) 
at which time Arlene Todd was driving what Appellant believed to be her 
Aunt's car (Tr. 120) in the vicinity of Ontario and Euclid Streets, N. W. 

(Tr. 113). Appellant again saw the car again on Saturday evening parked in 
front of Mrs. Evelyn's house at 1701 Euclid Street. Appellant, who was 
looking for a creditor named Penny, (Tr. 115) went to Mrs. Evelyn's home 
and while there, following a phone call, was asked by Mrs. Evelyn and Penny 
to drive Arlene's 1965 lavender Pontiac convertible to the hospital to pick up 
Mrs. Mary Credit, which he did (Tr, 117, 118) and returned the car and keys 
to Arlene Todd (Tr. 118). 

The next day the car was still parked in front of Mrs, Evelyn's home 
and Arlene Todd and Penny were washing the vehicle (Tr. 121). On Monday, 
June 26, 1967, Appellant had left the Kalorama Skating Rink around 9:00 p.m. 
and planned on walking home (Tr. 122). While waiting for the light at 16th 
and Kalorama Road, Arlene Todd and Aretha Credit drove around the corner, 
stopped and asked Robert Quilles where he was going, to which he replied, 
"Home." Arlene thereupon explained that they were going to the hospital 


to see Aretha's mother and Arlene asked Defendant to drive them (Tr. 123). 


1/ continued: between Appellant and the plates, nor is he charged with 


larceny of the plates. Mr. Carter's entire testimony was accordingly 
extraneous. 


ashe 


Defendant acquiesced, got in and drove off. As he crossed the intersection at 
Euclid Street, the light changed from green to yellow and after crossing was 
stopped by a MPD officer and arrested (Tr. 124). Appellant, when asked 

for a driver's license and registration card by the Officer, 2/ stated that the 


car belonged to Arlene who was seated next to him (Tr. 185, 186). 


Miss Aretha Credit, a passenger in the allegedly stolen vehicle 
| 


(Tr. 200) testified that Arlene Todd was taking her to the hospital to visit her 


mother and while waiting for the light at 16th and Euclid Streets, they saw 
Appellant standing at the corner (Tr. 201). Arlene called to Bob Quilles and 
after a brief conversation he got into the driver's seat and drove off through 
a changing light (Tr. 202). The Police Officer stopped the car and asked 
Quilles for a registration card and driver's license, neither of which he 
could produce; explaining that the car belonged to Arlene's aunt (Tr. 214). 
The Officer allowed the witness to leave without getting her — or address 
(Tr. 202, 215). Miss Credit, who lives across the street from Evelyn Lyon 
(the lady taxi driver), also confirmed Appellant's testimony to using the car 


on the previous Saturday and seeing Arlene Todd in the car earlier that 


day (Tr. 205-206, 217). 


27 It was conceded at trial by the Government that Appellant was not 


advised of his constitutional rights under the Supreme Court's ruling in 
Miranda v. Arizona, 384 U.S. 436 (1966) (Tr. 153). 
| 
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Mrs. Mary Credit, Aretha's mother (Tr. 223), and known to most 
as Aunt Mary, testified that she went to the clinic on Saturday morning, 
July 24 (Tr. 225). She also testified that Appellant brought her to the 
hospital that evening and again on Monday in the same vehicle (Tr. 226 and 


227). 


Hearin; 
The Trial Judge held a hearing on the question whether the Prosecutor 
would be allowed to impeach Appellant by his prior criminal record and 
following this Court's suggested procedure in Gordon, infra, heard Appel- 


lant's testimony out of the jury's presence (Tr, 75-103). 


Government's Rebuttal Case 
Cfficer Bartel was recalled by the Government to testify that, when 
he asked Appellant for his driver's license and registration card, he stated 
that ‘a friend had asked him to take the car to... get some gas” ce?! Tr. 4 
and 8). The Cfficer did not, however, make any written notation of this 
alleged statement either on his police report or the Grand Jury Statement 
(EB. Tr. 8-9) although the Prosecutor's hand written margin notation during 


a later pre-trial interview indicates he had previously advised her of 


Appellant's alleged response (E. Tr. 12-16). 


3 7 A second Court Reporter (Miss Brockmeyer) transcribed the last day 
of trial and for purposes of identification the transcript of December 4, 1967 
will be referred toas"B. Tr..." 
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Nathaniel Lowes, an eighteen year old janitor, studying to be a 


minister, who knew both Arlene Todd and Penny from the neighborhood, 
| 


testified that on Sunday morning, June 25, Appellant drove him ‘to this 


program’ in a light blue Ford“! (B. Tr. 18-20). 


I 

4] The car which Complainant Thomas testified was taken, which Officer 
Bartel testified was being driven by Appellant and which is the basis of 

the indictment, was a purple or dark blue Pontiac (Tr. 18 and Bh 

Mr. Lowes entire testimony was accordingly extraneous. 


SUMMARY OF ARGUMENT 


Appellant was required to testify on his own behalf as a result of the 
implication of guilt based on unexplained possession of "recently stolen 
property."" The Trial Court thereupon abused its discretion in allowing the 
Prosecutor to impeach Appellant, by a prior misdemeanor conviction, in a 
case of extremely weak evidentiary proof of guilt. The allowance of the 
impeachment under these circumstances was highly prejudicial and allowed 
the jury to convict, not on the evidence before it, but on the Defendant's 


prior criminal record. 


ARGUMENT 
The Trial Court abused its discretion in allowing impeachment 
of Appellant where he was required to take the stand because 
of a judicially imposed inference, such impeachment in this 
case of weak evidentiary proof being unduly prejudicial. 
The Trial Court erred in allowing the Prosecutor to introduce for 


impeachment purposes a highly prejudicial prior misdemeanor conviction. 


As this Court stated in Luck v. United States, 121 U.S. App. D.C. 151, 


348 F. 2d 763 (1965), any accused's record should be excluded if " a ok the 


prejudicial effect of impeachment far outweighs the probative relevance of 
the prior conviction to the issue of credibility.'' (Emphasis supplied), 
348 F, 2d at 768. 

This was just such acase. Two major factors, not fully considered 


by the Trial Court, require remand for a new trial without the overbearing 
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introduction of the highly prejudicial petit larcency conviction. First, 


Appellant was forced to take the stand by the inference that possession of 


“recently stolen property’ must be satisfactorily explained; and second, 


the Government's case was so extremely weak, being based solely on the un- 
controverted fact that Appellant had been driving a car which he believed to 
be his friend's aunt's and the above inference based thereon, that the intro- 
duction of the impeaching conviction allowed the jury to convict on his prior 
record rather than the present proof. | 


Cf all the factors discussed in this Court's many recent opinions 


| 
regarding impeachment of an accused by a prior criminal conviction, 5/ 


including the nature (effecting veracity) of the prior crimes (sch as acts of 
deceit, fraud, cheating or stealing), the length of the criminal record, the 
age of the accused, the circumstances of the convictions, the proximity or 
remoteness in time, the similarity of the previous and present offences, the 
conflict of testimony raising credibility as an issue and the importance of 
hearing the accused's testimony, the most important is the potential preju- 


| 
dice to the Defendant viewed in light of the entire evidentiary case. The 


instant case is not one where Appellant and his trial counsel could objectively 


| 
5/ Such impeachment is based on 14 D.C.C. §305, which in pertinent 
part states: 

"No person shall be incompetent to testify, in either 
civil or criminal proceedings, by reason of his having been 
convicted of crime, but such fact may be given in evidence 
to affect his credit as a witness, either upon the cross- 
examination of the witness or by evidence aliunde ***." | 
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or subjectively consider whether he should take the witness stand on his own 
behalf, risking the effects of the impeaching question, for Appellant was 
required to testify and explain his possession of the "recently stolen 


vehicle. ' 


The Court's charge alone, allowed the jury to infer guilt unless 


"satisfactorily explained” (E. Tr. 41-42). 

Appellant should have been allowed to explain his situation free from 
prejudicial impeachment for ‘where inferences founded upon unexplained acts 
are likely to be heavily operative, the court's discretion to let the jury hear 
the accused's story, unaccornpanied by a recital of his past misdeeds, may 
play an important part in the achievement of justice." Smith (Fletcher) v. 
United States, 123 U.S. App. D.C. 259, 359 F.2d 243 (1966). 

The instant case presents two additional factors, not present in 
Smith (Fletcher), ‘Supra, which compel diverse results: first, in Smith there 
was direct evidence that Defendant was the person who actually stole the 
car in question from the commercial parking lot, which evidence is not 
present here and second, in Smith, which preceded Luck, supra, this issue 
was not raised as it was here. 

In situations where an accused is compelled to respond to the 
Government's evidence of possession only because of the inference of guilt 
derived therefrom (i.e., larceny and narcotic charges), it is grossly unfair 
and highly prejudicial to allow impeachment. Circuit Judge McGowan, 


concurring in Blakney v. United States, U.S. App. D.C. 
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397 F. 2d 648 (1968) discussed whether the District of Columbia statute®/ 
allowing impeachment by prior conviction should continue, “at least in the 
case of criminal defendants who wish to testify in their own defense."" 39 
F.2d at 650. Certainly, where, as here, the defendant is compelled to 
testify, impeachment should be impermissible. It is universally agreed that 
"prosecutors today urgently need greatly expanded resources to investigate 
and present criminal cases effectively'' but this Court cannot allow “cutrate 


convictions gotten with the aid of prior criminal records." 397 F, Zd at 650. 


6/7. Ibidem. 


1! tn Suggs v. United States, 129 U.S. App. D.C. 133, 391 F.2d 971 


(1968), a case in which the Luck issue was not adequately raised at trial, 
this Court nevertheless discussed the plight of a Defendant faced with an 
instruction to the jury allowing guilt by inference versus an impeaching 
question with prejudicial consequences should he take the stand to explain his 
possession of the allegedly stolen object. Circuit Judge Leventhal there 
Stated: | 
“Since the effect of this instruction is virtually to require the 
appellant to take the stand to avoid a guilty verdict, an opinion 
of this court states that this is uniquely the kind of case where 
Luck discretion should be exercised to consider whether he 
should be permitted to take the stand without impeachment 
from prior convictions that may lead a jury of average citizens 
to draw the impermissible conclusion that because the defendant 
committed other crimes, he probably committed the crime 
charged" 391 F.2d at 976. | 
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The evidence brought forward by the Government in its case-in-chief 


was weak and inconclusive, with the case going forward?! only upon an 


inference and not upon positive evidence or substantive proof. Compare, 
Weaver v. United States, 9 U.S. App. D.C. , — F.2d 
(No. 22,172 decided January 22, 1969) in which the Court in affirming 
commented that the Government's case was strong indeed" (slip opinion, 
p. 2). In cases similar to the present one, where the Government's hope for 
conviction rests principally upon an inference, Appellant's testimony should 
have been admitted, with the highly prejudicial conviction excluded, in order 
to enable a fair search for truth and justice. 

Impeachment of a witness by a prior conviction is most proper and 


most often allowed where there is conflicting testimony and credibility of the 


8/ The Government in its direct case did not show that Appellant stole the 
car, was using it with knowledge that it was stolen or was driving it for 

his own profit, use, or purpose." 22 D.C.C. §2204. Defendant's trial 
counsel seasonably made a Motion for Judgment of Acquittal (Tr. 71), which 
although denied (Tr. 75) prompted the Court to inquire of the Prosecutor 
whether there was ''any evidence this car was recently stolen?" (Tr. 73). 

The Prosecutor refused to address herself to this question and the Court again 
brought the issue to fore by stating "I was challenging the question whether 
there is evidence of it having been recently stolen" (Tr. 74). The question 
was never answered and this issue of extreme importance, which thereafter 
compelled Appellant to testify, setting up the issue of impeachment, was left 
hanging as the Court denied the Motion. This matter, however, upona 
remand for a new trial will be vigorously pursued in view of Travers v. 
United States, 118 U.S. App. D.C. 276, 335 F.2d 698 (1964) where 
possession two months after theft of an automobile was found not to be shortly 
thereafter. 
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witnesses is crucial. Here, except for one small conflict petueen Appeliant 
and Officer Bartel, regarding a statement made after ee ere is no 
conflict of testimony, as was the case in Gordon v. United States, 127 U.S. 
App. B.C. 343, 333 F. 2d 936 (1967), cert. denied, 390 U.S, 1029, Rather 
the case against Appeliant quilles was based entirely on an miference: 
requiring an explanation which gave his testimony extraordinary importance. 


In such a situation, the prejudicial impact of the prior conviction gained 


| 
inordinate strength, far outweighing the probative relevance upon Appelant's 


credibility. Clearly, under these circuinstances the Trial Court should 
have excluded the impeaching question, 
Appellant had a reasonable explanation for possessing the automobile, 
which evidence was, in part, supported by other witnesses. Except for the 
introduction of inadmissible evidence, consisting of the statement (Tr. 127, 
150-159) made in violation of Miranda v. Arizona and Orozco v. Texas (see 
footnote 9) and a self-serving statement (E. Tr. 15, 16 and 24)/of a conver- 
sation between Cfficer Bartel and the Prosecutor, the entire Government case 


and conviction is based on an inference and Appellant's prior larceny charge. 


— | 
9/ Even this conflict should never have been before the jury, as the intro- 
duction of the statement was in violation of Miranda, supra, Note 2. The 
alleged statement was made while Appellant was not at liberty to leave 

(Tr. 159) and was custodial interrogation requiring a warning of his constitu- 
tionai rights. Orozco v. Texas, 37 Law Week 4620, decided March 25, i969, 
makes it clear that such a statement was improperly admitted into evidence 
and upon a retriai would be inadmissible. This is an additional) matter 
requiring remand for a new trial. 


-14- 


In reality, Appellant was not convicted upon evidence introduced by the United 
States, but by improper impeachment and the jury believing that if he'll 
steal once, he'll doit again. Circuit Judge Eurger, in speaking for this 
Court in Gordon, supra, stated that: 
"In considering how the District Court is to exercise the 

discretionary power we granted, we must look to the legiti- 

mate purpose of impeachment which is, of course, not to 

show that the accused who takes the stand is a "bad" person 

but rather to show background facts which bear directly on 

whether jurors ought to believe him rather than other or 

conflicting witnesses'' (Emphasis supplied), 383 F.2d at 940. 
As mentioned above, there were no real conflicting witnesses and the intro- 


duction of Appellant's record by impeachment tended only to prejudice the 


jurors, not seek justice. 


It cannot now be argued that the Trial Court's instructions=— cured 


this defect in the trial for as this Court pointed out in Brown v. United States, 
227, 244 

125 U.S. App. D.C. 220,/370 F.2d 242/(1966) ‘we can expect jurors to be 

naturally wary of the defendant's testimony, even though they may be 


" 


unaware of his past conduct.’ Clearly, then, if juries are inherently skeptical 
of the Defendant initially, how can they possibly remain unbiased after his 
past criminal convictions are thrust upon them? 


The effectiveness of limiting instructions in dispelling this basic 


prejudice was raised in Gordon, supra, where this Court stated that the 


107 See B. Tr. 38. 
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"x %* %& impact of criminal convictions will often be damaging to an accused 


and it is admittedly difficult to restrict its impact, by cautionary instructions, 


to the issue of credibility." 383 F.2d at 939. Likewise, this Court in 


Pinkney v. United States, 124 U.S. App. D.C. 209, 363 F.2d 696 (1966), 


stated that: | 


"Even cautionary instructions cannot prevent the jury 
from considering prior actions in deciding whether appellant 
has committed the crime charged. The courts need not rest 
on the assumption that juries can compartmentalize their 
minds and hear things for one purpose and not for another. 
363 F.2d at 698. 


W 


And finally, in Blakney, supra, Circuit Judge McGowan, after a,recitation 


of the facts and jury verdict stated: | 


"These facts need only to be recited to suggest what the 
impact in this case of the jury's knowledge of the robbery 
conviction might well have been. They speak more eloquently 
than words of the hollowness of the pretense that juries can 
and do heed the formal instruction that they must regard the 
prior criminal conviction as relevant only to appellant's | 
propensity to tell the truth rather than to commit crime. | 
397 F.2d at 650. 


There can be no question, but that the jury in the instant case went to the 
jury room with Appellant's conviction of a similar charge ringing in their 
| 
ears for the prosecutor in concluding her closing argument to the jury 
11/ 


reminded them of Defendant's prior conviction of petit larceny. —— 


li / See Closing Argument of Government Counsel, p. 10, prapaed following 
Motion by undersigned counsel. Although not raised below, such a statement 
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Under the circumstances of this case, Appellant should have been 
allowed to testify without the highly prejudicial effect on the jury of the 
introduction of a prior larceny offense via impeachment under 14 D.C. c. 


lz : . R : A 
530522! albeit said conviction was introduced for the limited issue of credi- 


bility. The unique eocumcenents this case, including the requirement 


to testify resulting from an inference, the extremely weak evidentiary case 
presented by the United States and the highly prejudicial nature of the intro- 
duction of a similar previous conviction required an exclusion by the Trial 
Court and failure to do so was an abuse of discretion. Clearly, under the 
circumstances presented by the trial of this case the revelation of Appellant's 
past actions far outweigh the probative value to his credibility. Luck v. 


United States, supra. 


eee 
u/ Continued: by the Prosecutor raises serious questions under Harris 
(John, Jr.) v. United States, U.S. App. D.C. ~ F.2d 


(1968). Ofcourse, upon remand such an argument could not be made, for the 
convictions would not be admissible. 


12 / The constitutionality of this provision authorizing impeachment of a 
Defendant by a prior conviction, was not raised at trial. Should, however, 
this case be remanded, and if the Prosecution should attempt to impeach the 
Defendant while testifying in his own behalf, a challenge to the constitutional- 
ity of the statute under the Sixth and Fifth Amendments would be made. 

Since this issue was not, however, raised at trial, to raise it here would 
produce the same result as in Weaver v. United States, supra. 


13 / This Court has contemplated the possibility of allowing impeachment in 
Some instances and not in others. In exercising its discretion the Trial 
Court has been directed to consider the "peculiar circumstances" in each 
case which require exclusion. Gordon v. United States, supra, 383 F.2d at 
939. See also Brown v. United States, supra. 


| * 
The clearest and most precise summation of the present’ status of 
the law is found in this Court's recent opinion holding that: 

"A vroperly conducted jury trial is no doubt the most 
reliable instrument in the arsenal of the administration | 
of criminal justice. Protected by rules of evidence 
designed to advance the fact-finding process, the jury for 
generations has served us well. Eut our experience has' 
taught us that when inflammatory irrelevancies are | 
allowed to come to the attention of the jury, the quest for 
truth aborts, and criminal injustice often results. Thus} 
to forfend against that possibility and to allow the jury 
the opportunity to exercise its judgment on a proper 
record, a new trial is required." 14/ 


CONCLUSION 


WHEREFORE, it is respectfully requested that this case be Remanded 


for a new Trial. 


or 
B. Michael Rauh, Esq. 


Counsel for Appellant 
(Appointed by this Court) 


Landis, Cohen and Singman 
1910 Sunderland Place, N.W. 
Washington, D.C. 20036 
202/462-6010 


14/ Barber v. United States, 129 U.S. App. D.C. 193, 195, 392 
517, 519 (1968) 


